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I. STATEMENT OF CASE
A.

Nature of the Case.
This is an appeal from interlocutory orders of the Idaho Public Utilities Commission

("Idaho PUC" or "Commission"): Order No. 32755 1 , issued on March 5, 2013, denying
Appellants'

2

motion to dismiss on jurisdiction grounds, and Order No. 32780 denying

Appellant's motion for permissive appeal of Order No. 32755.

Appellant was granted

permissive review of the Commission's interlocutory orders by this Court's Order dated May 29,
2013.
This case is about whether the Commission has the authority and jurisdiction to hear
contractual disputes and interpret contractual provisions in energy sales agreements that are
approved for use between a regulated public utility and a qualifying facility ("QF") entered into
pursuant to the Public Utility Regulatory Policies Act of 1978 ("PURP A").
B.

Course of Proceedings.
Idaho Power Company ("Idaho Power") filed separate Complaints and Petitions for

Declaratory Orders with the Commission against both New Energy Two, LLC, and New Energy
Three, LLC, on November 9 and 21, 2012, respectively. (Complaint and Petition against New
Energy Two, LLC, R. Vol. I, p. 4-43; Complaint and Petition against New Energy Three, LLC,
R. Vol. III, p. 502-529). In its Complaints, Idaho Power alleged that both QFs failed to construct

1 Reference

to Idaho PUC Orders hereafter will be designated as "Order No. _ __

2 New Energy Two, LLC, and New Energy Three, LLC, are hereafter collectively referred to as
"Appellant" or "New Energy."
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their projects and did not meet the required Scheduled Operation Dates of October 1, 2012, and
December 1, 2012, respectively.
On December 4,2012, the Commission issued Notice of Idaho Power's Complaints and
Petitions for Declaratory Orders, and ordered the two cases (New Energy Two, LLC, IPC-E-1225, and New Energy Three, LLC, IPC-E-12-26) be consolidated into a single proceeding. R.
Vol. IV, p. 815-819. The Commission also directed New Energy to file its answer or motion in
defense of the Complaints and Petitions no later than December 27,2012. R. Vol. IV, p. 819.
On December 27,2012, New Energy filed a Motion to Dismiss for lack of subject matter
jurisdiction alleging that the Commission lacks the jurisdiction and authority to interpret and
enforce the parties' energy sales agreement. R. Vol. IV, p. 823. On January 10, 2013, Idaho
Power filed a response to New Energy's Motion to Dismiss, stating that the Commission has
both statutory and case law based authority and jurisdiction to hear complaints and interpret
contracts as it was asked to do with New Energy's PURPA energy sales agreements. R. Vol. IV,
p. 836-844. New Energy filed a reply to Idaho Power's response on January 16, 2013. R. Vol.
IV, p. 846-852.
On March 5, 2013, the Commission issued Order No. 32755 in which it denied New
Energy's Motion to Dismiss for lack of subject matter jurisdiction and directed New Energy to
answer the Complaints and Petitions within fourteen (14) days of the order. R. Vol. IV, p. 854866.

On March 18, 2013, New Energy filed a motion with the Commission seeking:

certification ofthe Order No. 32755 as a final order; permissive appeal; stay of proceedings; and
alternatively a motion for reconsideration.

R. Vol. N, p. 867-875.
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On April 4, 2013, the

Commission issued Order No. 32780 in which it granted New Energy's request for a stay of
proceedings pending New Energy's motion for permissive appeal pursuant to Appellate Rule 12
with this Court. R. Vol. IV, p. 893. The Commission denied New Energy's additional requests
from its March 18 motion. Id.
On May 29, 2013, this Court granted New Energy's Rule 12 motion for permissive
appeal, and New Energy filed a notice of appeal on June 7,2013. R. Vol. IV, p. 895.

c.

Statement of the Facts. 3

1.

PURPA Background

PURP A was enacted in 1978 in response to a national energy crisis. "Its purpose was to
lessen the country's dependence on foreign oil and to encourage the promotion and development
of renewable energy technologies as alternatives to fossil fuels." Order No. 32580, p. 3, citing

FERC v. Mississippi, 456 U.S. 742, 745-46 (1982). To encourage the development of renewable
facilities, PURPA requires that electric utilities purchase the power produced by designated QFs.
"This mandatory purchase requirement is often referred to as the 'must purchase' provision of
PURPA." Id., 16 U.S.c. § 824a-3(b); 18 C.F.R. § 292.303(a). See Order No. 32697, p. 7.
Under the must purchase provision, the utility must buy the power produced by the QF at
what is generally referred to as the "avoided cost" rate. "The avoided cost rate represents the
'incremental cost' to the purchasing utility of power which, but for the purchase of power from
the QF, such utility would either generate itself or purchase from another source." Order No.
3 Idaho Power presents only those facts relevant to an initial determination as to whether the Commission
has the authority and jurisdiction to hear the Complaints and Petitions, and to interpret contractual provisions such
as those presented in this case. The facts relevant to the substantive claims such as breach of contract and force
majeure are much more involved than those presented here.
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32580, p. 3, citing Rosebud Enterprises v. Idaho Public Utilities Commission, 128 Idaho 624,
917 P.2d 781 (1996); 18 C.F.R. § 292.101(b)(6). The Idaho Supreme Court has held that the
Commission has the authority to implement PURP A and set the avoided cost rates. Rosebud,
128 Idaho at 612,917 P.2d at 769; A. W Brown v. Idaho Power Company, 121 Idaho 812, 814,
828 P.2d 841, 843 (1992). In other words, PURPA requires that utilities buy the power output
from QFs under a federal rate mechanism (i.e., avoided costs) that is determined and
implemented by state utility commissions. See Order No. 32697, p. 7.
As the Commission has summarized in it Orders, the typical PURP A transaction in Idaho
contains two separate and independent parts. One part is the parties' mutual obligations to sell
and to purchase the electrical output from the QF project embodied either in a power purchase
agreement or perfected in a legally enforceable obligation or "LEO." 16 U.S.C. § 824a-3(a)(2);
18 C.F .R. § 292.304(d). The other part is the "interconnection process" where the utility and the
renewable project negotiate and contract for the construction of the necessary interconnection
facilities to "connect" the QF generation project with the utility's bulk electric system. 18 C.F .R.
§ 292.308; Order Nos. 32755, p. 2; 32780, p. 2. The culmination of the interconnection process
is the execution of a Generator Interconnection Agreement ("GIA") and the construction of the
transmission and interconnection facilities, once paid for by the QF. Either of these parts (the
obligation or the interconnection) may be initiated first by the QF; sometimes the QF initiates the
interconnection process first and other times it first works on completing the power sales
agreement. See Order No. 32913, p. 23. New Energy pursued its interconnection first.
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The state regulatory authority, the Idaho PUC, exercises exclusive jurisdiction over the
interconnections of a utility and a QF where, as is the case with New Energy, the utility
purchases the entire output of the QF. Standardization of Generator Interconnection Agreements

and Procedures, Order No. 2003, FERC Stats. & Regs. ,-r 31,146 at p. 813 (2003), aff'd sub nom.
National Ass 'n of Regulatory Utility Comm'rs v. FERC, 475 F.3d 1277 (D.C. Cir.2007). The
interconnection process between a QF and Idaho Power in the state of Idaho is governed by
Idaho Power's Commission-approved Tariff Schedule 72, Interconnections to Non-Utility
Generation, IPUC No. 29, Tariff No. 101, Sheet No 72-1 through 72-33 (Oct. 1,2013).
2.

The Parties' Agreements

The energy sales agreements entered into between Idaho Power and both New Energy
projects contain identical provisions. Each agreement is in the record as an attachment to Idaho
Power's Complaints and Petitions. R. Vol. I, p. 46-89; R. Vol. III, p. 532-575. The agreements
require the QFs to have their projects operational by the Scheduled Operation Dates, which the
QFs specify in the agreements. ,-r 5.3; R. Vol. I, p. 54; R. Vol. III, p. 540. The Scheduled
Operation Dates for the two projects were October 1,2012, and December 1, 2012. R. Vol. I, p.
79; R. Vol. III, p. 565. Both of the power sales agreements, pursuant to the Commission's
requirements, were filed with the Commission for its independent review and approval. Idaho
PUC Case No. IPC-E-1 0-17; Case No. IPC-E-10-18. Each energy sales agreement was approved
by the Commission. Order Nos. 32026 and 32027.
After lengthy communications over several years, and when New Energy failed to move
forward with its interconnection process, Idaho Power filed Complaints and Petitions for
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Declaratory Orders with the Commission in November 2012. R. Vol. I, p. 4-43; R. Vol. III, p.
502-529. Idaho Power attached to its Complaints copies of the energy sales agreements and
many of the relevant interconnection documents, letters, and communications. R. Vol. I, p. 45250 through R. Vol. II, p. 251-500; R. Vol. III, p. 531-747 through R. Vol. IV, p. 748-814.
The energy sales agreements contain several provisions evidencing the parties' agreement
to have the Commission resolve contractual disputes regarding the agreements. Both energy
sales agreements contain identical language regarding Commission jurisdiction. Paragraph 7.7
of the energy sales agreements provide for continuing jurisdiction of the Commission.
Continuing Jurisdiction of the Commission. This Agreement is a
special contract and, as such, the rates, terms and conditions
contained in this Agreement will be construed in accordance with
Idaho Power Company v. Idaho Public Utilities Commission and
Afton Energy, Inc., 107 Idaho 781, 693 P.2d 427 (1984), Idaho
Power Company v. Idaho Public Utilities Commission, 107 Idaho
1122, 695 P.2d 1 261 (1985), Afton Energy, Inc. v. Idaho Power
Company, 111 Idaho 925, 729 P.2d 400 (1986), Section 210 of the
Public Utility Regulatory Policies Act of 1978 and 18 CFR
§292.303-308.
R. Vol. I, p. 63; R. Vol. III, p. 549.

Paragraph 19.1 of the energy sales agreements also

demonstrates that the parties have agreed to the Commission's jurisdiction regarding any and all
disputes, providing that all disputes relating to the agreements will be submitted to the
Commission.
Disputes - All disputes related to or arising under this Agreement,
including, but not limited to, the interpretation of the terms and
conditions of this Agreement, will be submitted to the Commission
for resolution.
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R. Vol. I, p. 70; R. Vol. III, p. 556. Additionally, Paragraph 20.1 of the energy sales agreements
provides, "This Agreement is subject to the jurisdiction of those governmental agencies having
control over either party of this Agreement." R. Vol. I, p. 71; R. Vol. III, p. 557.
On September 28, 2012, New Energy sent to Idaho Power a written notice of force
majeure under the agreements. R. Vol. II, p. 484; R. Vol. IV, p. 813. The QFs alleged that the
Commission's generic PURPA investigation, Case No. GNR-E-ll-03, and other "pending
proceedings" caused the force majeure event preventing their performance.

See Order No.

32755, p. 4; R. Vol. IV, p. 857. New Energy's force majeure notice specifically refers to
paragraph 19.1 of the energy sales agreement.
Further, pursuant to Section 19.1 (Disputes) of Article XIX of the
FE SA, if Idaho Power disputes this matter, Seller reserves the right
to submit the same to the Idaho Public Utilities Commission and/or
pursue any resolution to which it may be entitled before the
appropriate Idaho district court, FERC and/or any other applicable
tribunal or governing body.
R. Vol. II, p. 485; R. Vol. IV, p. 814.
The Complaints and Petitions filed by Idaho Power asked the Commission to resolve the
claim of force majeure and allow Idaho Power to terminate the agreements.
Idaho Power asks the Commission to make findings and enter a
declaratory order that: 1) the Commission has jurisdiction over the
interpretation and enforcement of the FESA and the generator
interconnection agreement ("GIA"); 2) the Swager Farms Project
has failed to meet the Scheduled Operation Date of October 1,
2012, and that Idaho Power may terminate the FESA as of
December 30, 2012, if the Swager Farms Project fails to achieve
its Operation Date; 3) New Energy Two's claim of force majeure
does not exist so as to excuse the Swager Farms Project's failure to
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meet the Scheduled Operation Date; and 4) Idaho Power is entitled
to damages pursuant to the FESA.
R. Vol. I, p. 10.
Idaho Power asks the Commission the make findings and enter a
declaratory order that: 1) the Commission has jurisdiction over the
interpretation and enforcement of the FESA and the Generator
Interconnection Agreement ("GIA"); 2) New Energy Three's claim
of force majeure does not exist to as to excuse the Double B
Project's failure to meet the Scheduled Operation Date; 3) if
Double B fails to achieve its Scheduled Operation Date of
December 1,2012, Idaho Power may collect Delay Damages; and
4) if Double B fails to achieve its Operation Date by March 1,
2013, Idaho Power may terminate the FESA.
R. Vol. III, p. 505.
In its response to New Energy's Motion to Dismiss, Idaho Power modified its requested
relief and stated:
Idaho Power asks the Commission to find that is has jurisdiction
over the interpretation of the force majeure clause in Respondents'
FESAs and, subsequently, to determine whether Respondents'
claim of force majeure is a valid claim that excuses its
performance under the FESAs. Idaho Power withdraws i[t]s
request for the Commission to take any enforcement action
pursuant to the FESAs, as those actions are clearly defined by the
FESAs, and it is not necessary for the Commission to take any
action regarding enforcement. Upon the Commission's
determination regarding the force majeure clause, Idaho Power
will exercise the relevant rights and remedies it has as set forth
within the FE SA, which may include termination and damages.
R. Vol. IV, p. 843-44.
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II. ISSUES PRESENTED ON APPEAL
1.

Does the Idaho Public Utilities Commission have the authority and jurisdiction to

hear contractual disputes and interpret the contractual provisions it approves for use in an energy
sales agreement between a regulated public utility and a QF entered into pursuant to PURPA?
III. STANDARD OF REVIEW
The standards of review for orders of the Idaho PUC are well settled. Under the Idaho
Constitution, this Court has limited jurisdiction to review decisions of the Commission. Idaho
Const., Art. 5, § 9; A. W. Brown Company v. Idaho Power Company, 121 Idaho 812, 815, 828
P.2d 841, 844 (1992). "The review on appeal shall not be extended further than to determine
whether the commission has regularly pursued its authority, including a detennination of
whether the order appealed from violates any right of the appellant under the constitution of the
United States or the state ofIdaho." Idaho Code § 61-629.
On questions of law, review is limited to the detennination of whether the Commission
has regularly pursued its authority. A. W. Brown, 121 Idaho at 815, 828 P.2d at 844; Hulet v.

Idaho PUC, 138 Idaho 476, 478, 65 P.3d 498, 500 (2003). The Commission's order or ruling
will not be set aside unless it has failed to follow the law or has abused its discretion.

Application of Boise Water Corp., 82 Idaho 81, 86, 349 P.2d 711, 713 (1960)(citing cases).
Subject matter jurisdiction is a question of law. State v. Doyle, 121 Idaho 911, 913, 828 P.2d
1316 (1992).
The Commission's order must contain the reasoning behind its conclusions to sufficiently
allow the reviewing court to detennine that the Commission did not act arbitrarily_ Rosebud
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Enterprises v. Idaho PUC, 128 Idaho 609, 618, 917 P.2d 766, 775 (1996). "What is essential are
sufficient findings to pennit the reviewing court to detennine that the IPUC has not acted
arbitrarily." Id., 128 Idaho at 624 (citations omitted).
IV. SUMMARY OF ARGUMENT
The Commission has the jurisdiction and authority to interpret provisions that it approves
for use in the energy sales agreements between a regulated public utility and a QF entered into
pursuant to the mandates of PURP A. The Commission's authority and jurisdiction to do so is
based upon state and federal code and the prior decisions of this Court.
The Commission has the express statutory jurisdiction and authority over utility rates,
any contracts affecting such rates, and the power and authority to hear complaints and investigate
any single rate, contract, or practice of a utility. Idaho Code §§ 61-129, 501, 502, 503. This
Court has recognized that the Commission may interpret contractual provisions, which may
nonnally be within the jurisdiction of the courts, upon the consent of the parties for the
Commission to hear such matters. Afton Energy, Inc. v. Idaho Power Company, 111 Idaho 925,
929, 729 P.2d 400, 404 (1986)(Afion IV) quoting Bunker Hill Co. v. Washington Water Power

Co., 98 Idaho 249, 252,561 P.2d 391,394 (1977)(Bunker Hill 1). This Court has recognized that
the Commission has the jurisdiction and authority to interpret the arbitration clause provisions in
a contractual agreement between a regulated utility and an unregulated paging provider where
the Commission was tasked with implementation of federal telecommunications law in the state
ofIdaho. McNeal v. Idaho Public Utilities Commission, 142 Idaho 685, 689, 132 P.3d 442, 446
(2006). This Court has held that the Commission has jurisdiction to examine common law

IDAHO POWER COMPANY'S RESPONDENT'S BRIEF - 10

contract issues between QFs and utilities. A.W. Brown v. Idaho Power Co., 121 Idaho 812, 819,
828 P.2d 841, 848 (1992)("Brown argues that the PUC had no jurisdiction 'to litigate the
common law contract issues . . . . ' We disagree.") Federal courts have recognized a state
regulatory agency's jurisdiction and authority to interpret contractual provisions between a utility
and a PURP A QF. Wheelabrator Lisbon, Inc. v. Connecticut Dept. of Public Utility Control, 531
F.3d 183, 188-89 (2d Cir.2008) (acknowledging state regulatory agency's jurisdiction and
authority to interpret contract between regulated public utility and PURP A QF)( citing
Wheelabrator Lisbon, Inc. v. Dept. of Public Utility Control, 283 Conn. 672, 689, 931 A.2d 159,

171 (2007)(state Supreme Court upholding the state regulatory agency's jurisdiction to interpret
power purchase agreement).
All of the above-cited authorities combine to support a public policy rationale in favor of
the Commission's jurisdiction to resolve disputes and interpret PURPA power purchase
agreements including: the conservation of judicial resources; the Commission's duty to protect
retail electric consumers; the Commission's duty to implement federal PURPA law and
regulations; as well as the fact that the Commission is best suited to make determinations and
interpretations regarding claims arising from contractual provisions that it requires and approves
for use, as well as for claimed defenses based upon other Commission proceedings, as is New
Energy's claim of force majeure in this matter.
The Commission recognized and regularly pursued its authority in its determination, in
Order No. 32755, that it possessed the jurisdiction and authority to interpret the contractual
provisions regarding force majeure that it has approved for use in the parties' energy sales
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agreement entered into pursuant to PURP A. The Commission articulated the reasons for its
actions, has followed the law, and has not acted arbitrarily. Rosebud, 128 Idaho at 618,917 P.2d
at 775. Idaho Power respectfully requests that this Court affirm the Orders of the Commission
finding that is has the proper subject matter jurisdiction to hear Idaho Power's Complaints and
Petitions for Declaratory Orders against New Energy.
V.ARGUMENT
Appellant erroneously maintains to this Court, as it did to the Commission below, that the
Commission has no jurisdiction or authority to interpret contractual provisions (Respondent's
Brief, p. 7) when this is clearly not the case. New Energy claims that "Idaho law deprives the
Commission of jurisdiction to adjudicate a contract dispute, and the Commission must therefore
dismiss Idaho Power's claims requesting interpretation and enforcement of the FESAs [Firm
Energy Sales Agreements].
jurisdiction."

Those claims may only be heard in a court of competent

R. Vol. IV, p. 825.

As set forth below, there are instances in which the

Commission can, and does, interpret contracts entered into by public utilities that it regulates,
and has the jurisdiction to do so. Appellant addresses only this Court's "general rule" without
regard to the exceptions thereto, or the specific facts of this case.
A.

The Commission Has Jurisdiction to Hear a Complaint and Petition for
Declaratory Order and to Interpret Contractual Provisions Contained in an Energy
Sales Agreement Between a Public Utility and a OF Entered Into Pursuant to
PURPA.
The Idaho Supreme Court has specifically found, despite a "general rule," that contract

interpretation is for the courts, that the Commission does have jurisdiction, and the right, to
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interpret contracts in certain instances and under certain exceptions to the "general rule." A. W

Brown v. Idaho Power Co., 121 Idaho 812, 819, 828 P.2d 841, 848 (1992)(Commission has
jurisdiction to hear complaints and examine common law contract issues between QFs and
utilities); McNeal v. Idaho Public Utilities Commission, 142 Idaho 685, 689, 132 P.3d 442, 446
(2006)(Commission has the authority to interpret arbitration provisions in telecommunications
interconnection agreement); Afton Energy, Inc. v. Idaho Power Co., 111 Idaho 925, 929, 729
P.2d 400,404 (1986)(Commission may interpret contractual proviSions, which may normally be
within the jurisdiction of the courts, upon the consent of the parties for the Commission to hear
such matters)(quoting, Bunker Hill Co., v. Washington Water Power Co., 98 Idaho 249, 252, 561
P.2d

~91,

394 (1977)).

In A. W. Brown, this Court stated that "the Commission has jurisdiction to hear complaints
against utilities alleging violation of any provision oflaw .... " 121 Idaho at 819, 828 P.2d at
848. The Court affirmatively disagreed with Brown's contention that the Commission had no
jurisdiction "to litigate the common law contract issues between Brown and Idaho Power"
stating simply, "We disagree." !d.
In McNeal, the Commission's interpretation of an arbitration provision in a Commissionapproved contract between PageData, an unregulated paging provider, and Qwest, at that time a
regulated public utility, was found to be properly within the jurisdiction of the Commission. Id.
In McNeal, the Commission was tasked with implementation of federal regulations, which led to
an interconnection agreement, a contract, between PageData and Qwest.

PageData filed a

complaint alleging that Qwest was not in compliance with certain provisions of the agreement.
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The Commission dismissed the complaint, finding that, under the arbitration clause of the
contract, the parties were to first submit the matter to arbitration. The Supreme Court held that
the Commission had authority to interpret the arbitration provision in the contract. Id.
Similarly, in this case, the Commission is tasked with implementation of PURPA's
federal regulatory scheme, which led to an agreement between Idaho Power, a regulated utility,
and New Energy, non-regulated PURP A QFs. Here, Idaho Power has also filed complaints due
to New Energy's failure to meet its contractual commitments in those agreements, where New
Energy claims its non-performance is excused by the force majeure clause in the contract.
Similarly, just as the Commission had the jurisdiction and authority to interpret the arbitration
clause in McNeal, the Commission here has the jurisdiction and authority to interpret the force
majeure clause in the FE SA.
In Afton IV, this Court expressly affirmed two previously announced "exceptions" to the
"general rule" that contract interpretation is normally a matter for the courts. 111 Idaho at 929,
729 P.2d at 404. The first exception is where the parties agree to submit the matter to the
Commission. Id., quoting Bunker Hill Co. v. Washington Water Power Co., 98 Idaho 249, 252,
561 P.2d 391,394 (1977).

The other exception being where "the Commission can use its

expertise and supply a reasonable contract rate where the parties have an existing contract but are
unable to agree to the specific rate."

Id., citing FM C. Corp v. Idaho Public Utilities

Commission, 104 Idaho 265, 658 P.2d 936 (1983). However, in Afton IV, which was a dispute
between Idaho Power and a PURPA QF, the Court found that the contract between Afton and
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Idaho Power did not fall within any of the exceptions. As the Commission recognized in its
order for this matter:
[W]e find that New Energy's reliance on the Afton cases is
misplaced because the Agreement and facts in the Afton cases are
distinguishable from the Agreements and facts in this case. In
Afton 11111, Afton filed a complaint with the Commission
requesting that the Commission order Idaho Power to enter into a
PURPA contract with Afton. Idaho Power objected to the
Commission's jurisdiction (authority) to compel the utility to enter
into a PURP A contract with Afton. In Afton IV, Idaho Power
petitioned the Commission to interpret the underlying contract but
the Commission declined finding that the proper forum was district
court. The Court stated in Afton IV that "Idaho Power and Afton
have not agreed to allow the Commission to interpret the contract."
The PURP A Agreement in Afton 11111 is markedly different than
the Agreements in this proceeding. The Afton Agreement Article
XIII (Legal Dispute) states that there is "a bona fide legal dispute.
. . between [Afton] and Idaho [Power] as to the authority of the
Idaho Public Utilities Commission to order Idaho [Power] to enter
into contracts containing rates, terms and conditions with which
Idaho [Power] does not concur." That language stands in stark
contrast to the dispute resolution language in the current PPAs
which provides that "all disputes related to or arising under this
Agreement, including, but not limited to, interpretation of the
terms and conditions of this Agreement will be submitted to the
Commission for resolution." Thus, the parties in the present
Agreements have expressly agreed to the Commission's
jurisdiction, while each party in the Afton cases and Agreement did
not consent to submitting the dispute to the Commission's
jurisdiction.
Order No. 32780, p. 13; R. Vol. IV, p. 892.
Here, the Commission ultimately concludes, based upon the consent exception to the
general rule that Idaho Power and New Energy consented to the Commission's jurisdiction citing
to Afton, "we find that the 'consent' exception (where the parties agree to let the Commission
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settle a contractual dispute) is controlling this instance. More specifically, we find that the QFs
and Idaho Power have expressly agreed in their PP As to submit disputes arising under their
respective PPAs to the Commission for resolution." Order No. 32755, p. 10; R. Vol. IV, p. 863.
B.

The Parties Agreed to Submit Disputes to the Commission.

The Commission has jurisdiction over the interpretation of contracts where the parties
have agreed to submit a dispute involving contract interpretation to the Commission. Afton

Energy, Inc. v. Idaho Power Co., 111 Idaho 925, 929, 729 P.2d 400,404 (1986) 929, 729 P.2d at
404 (citing Bunker Hill Co. v. Wash. Water Power Co., 98 Idaho 249, 252, 561 P.2d 391, 394
(1977)).

Despite their claims to the contrary, New Energy agreed to submit claims to the

Commission in their agreements.

Both energy sales agreements contain identical language

regarding Commission jurisdiction. Paragraph 7.7 of the energy sales agreements provide for
continuing jurisdiction of the Commission.
Continuing Jurisdiction of the Commission. This Agreement is a
special contract and, as such, the rates, terms and conditions
contained in this Agreement will be construed in accordance with
Idaho Power Company v. Idaho Public Utilities Commission and
Afton Energy, Inc., 107 Idaho 781, 693 P.2d 427 (1984), Idaho
Power Company v. Idaho Public Utilities Commission, 107 Idaho
1122, 695 P.2d 1 261 (1985), Afton Energy, Inc. v. Idaho Power
Company, 111 Idaho 925, 729 P.2d 400 (1986), Section 210 of the
Public Utility Regulatory Policies Act of 1978 and 18 CFR
§292.303-308.
R. Vol. I, p. 63; R. Vol. III, p. 549.

Paragraph 19.1 of the energy sales agreements also

demonstrates that the parties have agreed to the Commission's jurisdiction regarding any and all
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disputes, providing that all disputes relating to the Agreement will be submitted to the
Commission.
Disputes - All disputes related to or arising under this Agreement,
including, but not limited to, the interpretation of the terms and
conditions of this Agreement, will be submitted to the Commission
for resolution.
R. Vol. I, p. 70; R. Vol. III, p. 556. Additionally, Paragraph 20.1 of the energy sales agreements
provides, "This Agreement is subject to the jurisdiction of those governmental agencies having
control over either party of this Agreement." R. Vol. I, p. 71; R. Vol. III, p. 557. It is clear that
these contracts were entered into by the parties with the understanding that disputes or
interpretation would be submitted to the Commission.
The Commission expressly found that it had jurisdiction based upon the "consent"
exception to the general rule set forth in Afton IV.
Based upon our review of the pleadings, the underlying record, and
the case law, we find that the "consent" exception (where the
parties agree to let the Commission settle a contractual dispute) is
controlling in this instance. More specifically, we find that the
QFs and Idaho Power have expressly agreed in their PP As to
submit disputes arising under their respective PP As to the
Commission for resolution. As pointed out by Idaho Power, each
PPA contains a provision granting the Commission jurisdiction
over this matter ... , Unlike the parties in Afton IV, we find that
new Energy and Idaho Power have expressly agreed that "[a]ll
disputes related to or arising under this Agreement . . . will be
submitted to the Commission for resolution."
Order No. 32755, p. 10; R. Vol. IV, p. 863.
The Commission recognized and regularly pursued its authority in this determination, in
Order No. 32755, that it possessed the jurisdiction and authority to interpret the contractual
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provisions based upon the consent of the parties' exception to the general rule. The Commission
articulated the reasons for its actions, has followed the law, and has not acted arbitrarily.

Rosebud, 128 Idaho at 618, 917 P.2d at 775. Idaho Power respectfully requests that this Court
affinn the Orders of the Commission finding that is has the proper subject matter jurisdiction to
hear Idaho Power's Complaints and Petitions for Declaratory Orders against New Energy.

c.

The Commission's Grant of Authority Over Ratemaking Functions and Its
Implementation of Federal Law Provides Express Authority for the Commission to
Hear the Present Dispute Between a Regulated Public Utility and a PURPA OF.
Appellant argues that the Commission does not have jurisdiction because the

Commission's powers are limited to those powers that are expressly granted to it. Appellant's
Brief, p. 8. Once again, New Energy draws this incorrect conclusion by correctly addressing the
"general rule" while failing to account for exceptions thereto set forth by this Court or the types
of contracts at issue in this case and how they relate to the Commission's duties. The answer is
very different when one considers both this Court's additional stated "exceptions" whereby the
Commission does have the jurisdiction and authority to hear contractual disputes and the issue is
considered pursuant to the specific details and context of this particular case. The Commission
rightly has jurisdiction over interpretation of contracts relating to utility rates, which contracts,
when entered into pursuant to PURP A, it is required to implement and oversee under a federal
regulatory scheme and pursuant to state law. The Commission is granted the requisite authority
under both Idaho and federa11aw to do so.

Idaho Code § 61-501 provides the Commission with authority to supervise and regulate
utilities and to do "all things necessary to carry out the spirit and intent" of the act. Idaho Code
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§ 61-129 states that utilities are subject to the jurisdiction, control, and regulation of the
Commission. Idaho Code § 61-502 provides jurisdiction over rates, including rates "or contracts
... affecting such rates." The Commission is also granted the power "upon its own motion or
upon complaint, to investigate a single rate ... contract or practice." Idaho Code § 61-503. The
FESAs at issue are utility contracts which affect rates as defined under Idaho Code § 61-502 and
which the Commission has specific authority to investigate under Idaho Code § 61-503. The
payments made by Idaho Power, as well as any damages collected under the FE SA, are directly
assigned to Idaho Power's many customers through rates.

As such, the contractual matters

affecting the same fall directly under the express grant of authority to the Commission.
Additionally, this Court has stated, "the Commission has jurisdiction to hear complaints
against utilities alleging violation of any provision oflaw," which includes common law contract
issues. A. W Brown, 121 Idaho at 819, 828 P.2d at 848. "I.C. § 61-612 gives the commission
jurisdiction to hear complaints against utilities alleging violations of rules, regulations or any
provision oflaw." Afton Energy, Inc. v. Idaho Power Co., 107 Idaho 781, 784, 693 P.2d 427,
430 (1984) (Afton IIIII).

Idaho Code § 61-621 provides that "Any public utility shall have a

right to complain on any of the grounds upon which complaints are allowed to be filed by other
parties .... "
Furthermore, PURP A itself grants the Commission jurisdiction over the implementation
of the federal statute. Afton 11111, 107 Idaho at 784-85, 693 P.2d at 430-31. The Court recites the
utility's federal obligations, which require that "each State regulatory authority shall
implement such rule." Id. (citing PURPA § 21 O( f)). This Court states that "it is clear that
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PURPA was intended to confer upon state regulatory commissions responsibilities not conferred
under state law." Afton 11111, 107 Idaho at 784-85,693 P.2d at 430-31. "Moreover, the United
States Supreme Court has interpreted PURP A as imposing requirements on state regulatory
authorities in excess of their duties under state law."

1d.

The Federal Energy Regulatory

Commission ("FERC") itself states that "state 'implementation may consist of the issuance of
regulations, an undertaking to resolve disputes between qualifying facilities and electric utilities
arising under Subpart C, or any other action reasonably designed to implement such subpart. ",

Id., citing 18 CFR § 292.401 (a)(1980).
This establishes a clear grant of authority to the Commission that confers upon it
responsibilities under PURP A that are "in excess" of those that were granted under state law
alone, and one which was anticipated to resolve disputes between QFs and utilities regarding
PURPA matters. By extension, the present dispute between a utility and QFs over a PURP A
matter is seemingly precisely what FERC envisioned when it promulgated 18 C.F.R. §
292.401 (a). The Afton 11111 Court cited language from the United States Supreme Court and
federal laws which creates an additional basis of authority for the Commission's jurisdiction in
these cases. This, combined with the specific state authority previously discussed, creates an
explicit grant of authority to the Commission to interpret a PURP A contract.
This Court in Afton 11111 analogized FERC v. Mississippi, 102 S.Ct. 2126, 2137 (1982) to
this situation, concluding that the Commission's actions of reviewing a dispute over a PURP A
contract were:

IDAHO POWER COMPANY'S RESPONDENT'S BRIEF - 20

similar to its everyday ratemaking functions which necessarily
entail reviewing contracts and transactions which affect those
rates. I.C. § 61-307. Contracts entered into by public utilities with
CSPPs or decisions by utilities not to contract with CSPPs have a
very real effect on the rates paid by consumers both at present and
in the future.
Afton lillI, 107 Idaho at 789, 693 P.2d at 435 (emphasis added).

It is not disputed that the New Energy contracts have a significant effect upon customer
rates, and the same was recognized by the Commission in its Order in this matter. Order No.
32755, p. 11; R. Vol. IV, p. 864. The Commission recognized:
The PPAs at issue in this case directly affect Idaho Power's rates
through the annual Power Cost Adjustment (PCA). The United
States Supreme Court also noted in FERC v. Mississippi, PURPA
"and the [FERC] implementing regulations simply require the
[state regulatory] authorities to adjudicate disputes arising under
[PURP A]. "Dispute resolution of this kind in the very type of
activity customarily engaged in by the Mississippi [Public Utilities]
Commission .... "
Order No. 32755, p. 11; R. Vol. IV, p. 864 (emphasis original). The Commission's express
statutory grant of authority over ratemaking functions and authority to hear complaints arising
pursuant to "any provision oflaw," including common law contract issues, creates a duty for the
Commission to hear the present dispute.

VI. CONCLUSION
The Commission properly has jurisdiction over this matter. Such a finding is consistent
with state and federa11aw, prior decisions of this Court, and with the Commission's jurisdiction
in other instances where it acts similarly to implement federal regulations. The Commission
recognized and regularly pursued its authority in its determination, in Order No. 32755, that it
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possessed the jurisdiction and authority to interpret the contractual provisions regarding force
majeure that it has approved for use in the parties' energy sales agreement entered into pursuant
to PURPA. The Commission articulated the reasons for its actions, has followed the law, and
has not acted arbitrarily. Rosebud, 128 Idaho at 618,917 P.2d at 775. Idaho Power respectfully
requests that this Court affirm the Order of the Commission finding that is has the proper subject
matter jurisdiction to hear Idaho Power's Complaints and Petitions for Declaratory Orders
against New Energy.
Respectfully submitted this 6th day of November 2013.
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